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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC18-00886 
CASE NAME: VAN WERT VS. BAY AREA RESTAURANTS 
HEARING ON MOTION FOR ENTRY OF SIGNED ORDER OF DISMISSAL 
FILED BY BAY AREA RESTAURANTS 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Bay Area Restaurants (“Defendant”)’s motion for entry of a 

signed order of dismissal or signed judgment nunc pro tunc on dismissal entered on 

February 18, 2020. The motion is opposed by Plaintiff Patricia Van Wert (“Plaintiff”). For the 

following reasons, the motion is granted. 

The motion relates to a minute order dated February 18, 2020. That order reads in part: “Based 

on Plaintiff’s counsel failing to appear and failing to file a responsive declaration to the OSC, the 

Court dismisses this matter, with prejudice.” (The Court notes Plaintiff’s argument in Opposition 

that the Minutes in this case are not available on the Court’s online docket; however, the 

minutes appear in the publically available physical Court file.) Through no fault of Defendant, 

this dismissal was not entered by the Court. In opposition, Plaintiff argues that entering the order 

nunc pro tunc would prejudice the Plaintiff, depriving her of relief from default under Code of 

Civil Procedure § 473(b).  

Defendant is entitled to an Order of Dismissal dated February 18, 2020. (See Norton v. City of 

Pomona (1935) 5 Cal.2d 54, 62 [where party was entitled to judgment, but, through no fault of 
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party, it was not entered, court may enter judgment nunc pro tunc to date it should have been 

entered]; Bed, Bath & Beyond of La Jolla, Inc. v. La Jolla Village Square Venture Partners 

(1997) 52 Cal.App.4th 867, 884, fn. 11 [appellate court deemed order to have been entered 

nunc pro tunc].) The Court’s failure to enter the order of dismissal was clerical error. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01962 
CASE NAME: LONGMIRE VS. PADGETT 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY THE CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 
This motion is continued until September 28 by stipulation of counsel.  The TR will be posted on 
Friday, September 24. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02156 
CASE NAME: WOOD WARREN & CO.  VS.  MURPHY 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 

Plaintiff’s application for a Right to Attach Order is denied.  
 
Background 
 
This case involves a commission allegedly owed to a broker, Wood-Warren (“Wood”), 

on the sale of a winery, DuMol, composed of DuMol, Inc. and DuMol Wine Company, LLC.  
Attempts to sell the winery through Wood in 2012-2014 did not result in a sale, so by 2015 
DuMol terminated Wood’s services.  Then one of the co-owners of the winery, the Murphys, 
bought out the other, the Verlanders.  Wood was paid a fee on that transaction.  A short time 
later, the Murphys sold most of the Winery to a third party, Amicus, for a substantially higher 
price than served as the basis for the Verlander buyout.  In essence, Wood claims that the 
ultimate sale of the winery was manipulated to avoid paying it a larger commission.  In a 
separate lawsuit, Case No. C18-00898, the Verlanders claim the sale was manipulated to 
underpay them for the value of their ownership interest.  In this action, Wood-Warren now 
requests the court to issue a Right to Attach Order for the amount of the commission on the 
Murphys’ sale of most of the winery to Amicus. 

 
In the discussion that follows, “the Murphys” includes their Trust, wherever appropriate.  
 
Discussion 
 
A pre-judgment attachment may be issued “only in an action on a claim or claims for 

money, each of which is based upon a contract . . .” (CCP § 483.010 (a) (emphasis added).)    
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A court shall issue a Right to Attach Order if it finds that the claim upon which the 

attachment is based is one upon which an attachment may be issued and the plaintiff has 
established the probable validity of that claim.  (CCP § 484.090 (a).) 

 
The Contract Theory 

 
The Murphys argue there is no contract in which they personally agreed to be liable for 

any commission to Wood and thus that Wood cannot prove the probable validity of its claim. 
 
There are three possible contracts here: (1) the March 21, 2012 letter agreement (the 

“Engagement Agreement”) in which Wood was hired; (2) the May 15, 2015 Purchase and Sale 
Agreement (“PSA”) by which the Murphys agreed to buy out the Verlanders; and (3) the May 15, 
2015 Agreement and Release setting Wood’s transaction fee on the Murphy/Verlander 
transaction and stating this fee would be the sole responsibility of the Verlanders.  While the 
Complaint alleges the Murphys breached only the 2012 Engagement Agreement and the 2015 
Agreement and Release, Wood spends most of its time in its Opening papers discussing 
breaches of the PSA. 

 
Wood cannot prove the Murphys breached the Engagement Agreement because the 

Murphys did not sign that agreement in their personal capacity.  Kerry Murphy signed that 
agreement on behalf of the DuMol entities.  That agreement clearly states it is those entities, 
and not any individual, that are hiring Wood and are responsible for its fees. 

 
Wood cannot prove a breach of the PSA because Wood was not a party to that 

agreement, and Wood has not submitted evidence or legal authority to establish it can benefit 
from that agreement. 

 
That leaves the Agreement and Release.  The Murphys did personally sign that 

agreement.  Wood argues that by doing so, the Murphys amended the Engagement Agreement 
so as to accept personal liability for any future transaction fee.  

 
The Agreement and Release recites that the Murphys and the Verlanders are seeking 

to reach agreement for the former to buy out the latter’s 49.5% interest in DuMol, Inc. and 50% 
interest in DuMol LLC for $13 million.  It states that the parties to the Agreement and Release 
agree Wood’s fee on that transaction will be $325,000 with credit for $150,000 previously paid 
as a flat fee.  (Pltf’s Ex. JJ.)  ($325,000 is 2.5% of $13 million.)  The Verlanders, not the 
Murphys or the DuMol entities, will pay the balance of $175,000 out of the $13 million they are 
receiving.  Wood will release the Verlanders, the Murphys, and the entities from any other 
claims regarding the Murphy/Verlander transaction.  Wood will be entitled to additional 
compensation only if the DuMol entities or the Murphys sell any shares in DuMol, Inc. or any 
membership interests in DuMol LLC in excess of the interest that the Murphys are buying from 
the Verlanders and if some payment would be due under the Engagement Agreement.  “It is the 
intent of this Agreement and Release that the DuMol entities shall not be required to pay Wood . 
. . a fee for future sales of [corporate] shares or [LLC] membership interests for which [Wood] is 
receiving its [$325,000] transaction fee.”  (Emphasis added.)  The Agreement and Release 
provides an example:  If 60% of the winery is subsequently sold in a time frame covered by the 
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Engagement Agreement, a further fee will be due on approximately only 10% of what is sold, 
but if only 30% is sold there will be no further fee because the interests sold will be presumed to 
have been those of the Verlanders, and a fee was already paid on the sale of those interests. 

 
The Agreement and Release goes on to state that Wood will not be entitled to any 

additional compensation if interests in the winery are sold to someone not on a list provided by 
Wood or introduced to the DuMol entities by Wood.  It states that the Verlanders are parties to 
the agreement to ensure that they will pay Wood the $175,000 and will have no liability for any 
future fee.  It does not state why the Murphys are parties to the agreement.  Finally, it states that 
the agreement “shall be deemed to be an amendment to the [Engagement Agreement].” 

 
While subject to change, the court’s conclusion based on the evidence presented on the 

application is that the Agreement and Release does not make the Murphys personally 
responsible for any future fee. 

 
A contract is to be interpreted to give effect to the mutual intention of the parties.  

Such intent is to be inferred, if possible, solely from the written provisions of the contract.  
(Ameron Internat. Corp. v. Insurance Co. of State of Pennsylvania (2010) 50 Cal.4th 1370, 
1377-1378.)   The written provisions of the Agreement and Release do not explicitly state that 
the Murphys will be liable to Wood for any future fee.   

 
Further, that is not the probable implication of the written provisions of the Agreement 

and Release either.  For instance, when it gives the example about the circumstances that will 
give rise to a further transaction fee (a sale of 60% of the company rather than 30%), the 
Agreement and Release mentions only the DuMol entities, not the Murphys.  This is an obvious 
place where language might have been included to indicate that the Murphys were assuming an 
obligation they did not owe before, but no such language was added.  If the Murphys were to be 
personally responsible for any future transaction fee, the example would logically have said that 
neither the DuMol entities nor the Murphys would be responsible for a fee on a future if only 
30% of the winery were sold.  

 
Wood argues that the Agreement and Release “very clearly amends the Engagement 

Agreement to add the Murphy’s [sic] . . .  as parties.”  (Reply Brief at 1:15-16.)  The court 
disagrees.   

 
The Agreement and Release states, “This Agreement . . . shall be deemed to be an 

amendment to the Engagement Agreement,” but it does not in that paragraph state exactly what 
amendments it is making.  (See page 3 of Ex. JJ.)   The paragraphs before this summarize the 
key terms of the Agreement and Release, and none of them contains an explicit statement that 
the Murphys are assuming personal responsibility for any future fee.  The Murphys’ 
Supplemental Opposition points out various ways that the Agreement and Release amends the 
Engagement Agreement that have nothing to do with the Murphys’ assumption of personal 
responsibility for any future fee.  (See Supp.al Opp. at 3:24-4:5:8.)  The Agreement and Release 
might only be amending the Engagement Agreement: (1) to create personal liability on the part 
of the Verlanders to pay the $325,000; (2) to make clear that if a subsequent sale occurs, there 
will be no liability for a transaction fee on the interest the Murphys had just acquired from the 
Verlanders; or (3) to narrow the circumstances that will trigger a future transaction fee.  (Cf. 
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paragraph 6 (c)(i) of the Engagement Agreement to the second to last paragraph on page 2 of 
the Agreement and Release.)   

 
Wood further argues the Agreement and Release “would not have been necessary if 

[the Murphys] were not bound by the Engagement Agreement.”  (Reply at 1:16-18.)  That is also 
unpersuasive.  There may have been no need for the Murphys’ Trust, which held the ownership 
interests, to sign an agreement with Wood under the circumstances here, since the Murphys 
were not personally promising Wood anything.  If all the Murphys wanted was to set Wood’s fee 
on the transaction and avoid any claim against themselves personally for that fee, they could 
have accomplished that with a simple Release between just the Verlanders and Wood.  That 
Release would have said that in exchange for a payment by the Verlanders of $325,000 
($175,000 in new money), Wood would release all claims against the Verlanders, the DuMol 
entities, and the Murphys.  A Release extending to corporate shareholders and LLC members 
would not imply such parties needed to be released because they had personal responsibility.  
It would simply reflect how releases of claims are typically drafted.  Any corporate entity settling 
a claim will invariably seek a release not only of claims against itself, but also against related 
entities, officers, directors, and shareholders. 

 
The Agreement and Release was necessary because it was both a release and an 

agreement.  It was a release given by Wood in exchange for a payment.  But it was also an 
agreement between the Verlanders and the Murphys that the Verlanders would make that 
payment, but have no responsibility for any future transaction fee. 

 
In addition to arguing inferences from the face of the Agreement and Release, 

Wood offers extrinsic evidence to argue that the Murphys assumed personal responsibility 
to pay Wood.   

 
“The test of admissibility of extrinsic evidence to explain the meaning of a written 

instrument is not whether it appears to the court to be plain and unambiguous on its face, 
but whether the offered evidence is relevant to prove a meaning to which the language of the 
instrument is reasonably susceptible.”  (Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co. 
(1968) 69 Cal.2d 33, 37.)  Here, while the court ultimately concludes the written terms of the 
contract do not make the Murphys personally liable for any future transaction fee, those terms 
also do not explicitly exclude that interpretation.  Further, the evidence offered may have a 
tendency in reason to prove that interpretation.  Therefore, the court considers the extrinsic 
evidence over the Murphys’ objection. 

 
That evidence is equivocal, however.  One piece of evidence is that in the contract for 

the sale of most of DuMol to Amicus (the “Investment Agreement”), the Murphys personally 
promised in paragraph 23 (iv) to indemnify Amicus for any claim for a fee on that transaction.  
(See Ex. 63 attached to Ex. M, Investment Agreement dated 10/11/15.)   

 
Obviously, Amicus did not want to have to pay a transaction fee on its purchase, either 

directly, or indirectly through its ownership of the acquired DuMol entities, where payment of that 
fee by the entities would lessen profits distributable to Amicus.  Demanding indemnity from the 
entities would be meaningless because Amicus would now own 90% of the entities:  it would 
essentially be demanding indemnity from itself.  The only other persons from whom to seek 
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indemnity were the individuals Amicus had just paid, the Murphys.  
 
 Also, that the Murphys agreed to indemnify Amicus for any claim for a transaction fee 
does not unequivocally mean that the Murphys admitted they had personal responsibility to pay 
such a fee.  A party may agree to provide indemnity for a claim precisely because he thinks the 
claim would be unsuccessful.  Agreeing to provide indemnity in that case costs him nothing.   

 
The other extrinsic evidence that Wood cites is some emails from 2015 that can be read 

as admissions that the Murphys had personal exposure for any future transaction fee.  But these 
emails can also be dismissed as containing imprecise and informal language, rather than 
making any such admission.  For instance, in Exhibit UU, Kerry Murphy asks for some changes 
in the proposed language of the contract by which most of DuMol was sold to Amicus because 
“we” carved out an agreement with Roger Wood to keep “us” free of any fees if less than 50% of 
the winery were immediately sold.  The term “we” here can be read, variously, to mean Kerry 
Murphy and his attorney, Sipos; DuMol; or Murphy and his wife. 

 
The other portion of the email chain, Exhibit VV, consists of statements by the attorney, 

Sipos, concerning Kerry Murphy’s possible indemnity exposure to Amicus.  As stated regarding 
the indemnity provisions in the Investment Agreement, this email only describes a worst case 
possible exposure for indemnity.  It does not constitute an unequivocal admission that the 
“exposure” for a claim is actually an admitted liability for that claim.  

 
Perhaps Wood’s strongest evidence is paragraph 17.23 of the Investment Agreement, 

because that paragraph states that no person has acted as a broker in the Murphy/Amicus 
transaction “[o]ther than the Murphy Parties’ engagement of a third party broker.”  However, 
the identity of that third party broker is not stated in the Investment Agreement or in any 
deposition testimony pointed out by Wood.  That broker was not Wood under the Engagement 
Agreement, because the Murphys were not the hiring party under that agreement.  And nothing 
in the subsequent Agreement and Release states that the Murphys were hiring Wood for any 
further work either.   

 
What is more telling to the court than any of the extrinsic evidence is that the Agreement 

and Release was drafted by an attorney, who well knew how to indicate that his clients were 
accepting personal responsibility if that was the case and who failed to insert any such provision 
in the places where it would logically be found.  It is also not clear what Wood was offering the 
Murphys to induce them to accept such responsibility.  If Wood wanted such a provision, it 
should have demanded it in writing.   

 
Thus, Wood has not persuaded the court that its claim against the Murphys for breach of 

contract is probably valid. 
 
The Corporations Code Theory 
 
Wood advances an alternate theory of liability:  that the Murphys dissolved the DuMol 

entities without leaving enough assets to address Wood’s claim. 
 
Corporations Code sections 2011 and 17707.07 make individual corporate shareholders 
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and limited liability company members liable for debts of a dissolved entity that distributes its 
assets to them.   

 
Case law states that shareholders are liable for claims that arise before corporate 

dissolution.  Claims that arise after dissolution can only be made against the entities.  
(Penasquitos, Inc. v. Superior Court (1991) 53 Cal. 3d 1180, 1194 (“Although an injured party 
whose claim arises after dissolution is generally precluded from pursuing a dissolved 
corporation's assets in the hands of its former shareholders, there is no legal barrier to a suit 
against a dissolved corporation itself for injury or damage that is caused by the corporation's 
predissolution activities but occurs or is discovered after the dissolution.”)  

 
The evidence here is that the transaction that triggered the new fee occurred in October 

2015.  The Certificate of Dissolution was filed in December 2018.  (Ex. OO.)   Wood did not file 
its lawsuit until October 2019.  Wood has presented no evidence that it presented a claim to the 
Murphys or DuMol for a transaction fee on the Amicus purchase before it filed its lawsuit and 
thus no evidence that its claim arose before the dissolution.   

 
 Therefore, while Wood may have had a cause of action against the DuMol entities for 
the transaction fee, it has not carried its burden to prove it has one against the Murphys under 
its alternate theory of liability. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-01336 
CASE NAME: ROTH VS. BLACK DIAMOND 
HEARING ON MOTION TO HAVE REQUESTS FOR ADMISSIONS DEEMED ADMITTED 
FILED BY KEVIN ROTH, ERIN ROTH 
* TENTATIVE RULING: * 
 
This motion is denied without prejudice.  On March 8, the parties filed a signed stipulation with 
the court in which the parties agreed that the Court appoint a Special Master.  The Special 
Master’s duties and powers include the power to “coordinate all discovery and all law and 
motion matters related to discovery.  The Special Master shall, among other things, hear and 
make rulings upon discovery matters…”  (Stipulation, p. 2; lines 6-8.)  Therefore, because this 
motion should have been brought before the Special Master, the Court denies the motion 
without prejudice. 

 

  

 5.  TIME:  9:00   CASE#: MSL18-06235 
CASE NAME: PORTILLO VS. QUIJADA 
HEARING ON MOTION TO SET ASIDE ORDER OF DISMISSAL 
FILED BY EMERSON PORTILLO, ANA PORTILLO 
* TENTATIVE RULING: * 
 
The Complaint in this matter was filed on October 26, 2018.  On March 15, 2019, Plaintiff’s 
counsel appeared at the first Case Management Conference (“CMC”) and requested time to 
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settle the case before serving the Defendant as Plaintiff was working with Defendant’s insurance 
company attempting to settle the matter. The matter was continued to July 18, 2019. 
 
On July 19, 2019, Plaintiff’s counsel reported that the parties were “working on a settlement and 
resolution of the Medi-Cal lien” and requested a continuance of the CMC.  On October 24, 2019, 
Plaintiff’s counsel failed to appear and the Court, the Honorable Judge Fenstermacher, issued 
an Order to Show Cause (“OSC”) for Plaintiff’s failure to appear and failure to prosecute. 
 
On January 23, 2020, Plaintiff’s counsel appeared and stated that she was still trying to settle 
the matter with Medi-Cal. The OSC was discharged despite counsel failing to submit a written 
response regarding the OSC. 
 
On July 24, 2020, Plaintiff’s counsel again failed to appear and an OSC was issued ordering 
Counsel to appear on September 3, 2020.  On September 3, 2020, Plaintiff’s counsel appeared, 
apologized for missing the July 24, 2020 CMC due to a “calendaring error” on her part.  Counsel 
did not provide a written response to the Court’s OSC.  The Court told Counsel that since this 
2018 case still wasn’t served and there have been “many continuances and OSCs,” the case 
would be dismissed.  The Court discharged the OSC. 
 
On November 3, 2020, Plaintiff’s counsel again failed to appear.  The Court issued an OSC and 
gave notice to Plaintiff.  On December 2, 2020, Plaintiff’s counsel failed to appear and the Court 
imposed sanctions on Plaintiff’s counsel and, as well, dismissed the case without prejudice. 
 
Plaintiff’s counsel filed the request to set aside the order of dismissal exactly six months after 
the dismissal was entered.  In her declaration, Plaintiff’s counsel asserts that a serious medical 
diagnosis in 2017, accompanied by surgeries and treatments, caused her focus, memory and 
concentration to be “significantly affected.”  Counsel has not provided any supporting 
documentation from her physician. 
 
Illness of counsel which actually disables her from timely compliance with the statutory rules of 
procedure constitutes excusable neglect if she moves promptly for relief as soon as her 
disability terminates or attenuates “to the extent that a reasonable man under similar conditions 
would take action for relief; if the illness is such that there was no opportunity to obtain 
substitute counsel, it is excusable, but contrariwise if there is opportunity to obtain substitute 
counsel to prevent the default from occurring.”  (Transit Ads, Inc. v. Tanner Motor Livery, Ltd. 
(1969), 270 Cal. App. 2d 275.)  Counsel has failed to demonstrate that she has moved promptly 
for relief or located substitute counsel to fulfill her obligations to the Court. There is no showing 
that debilitating illness, not inexcusable neglect, was the real cause for Plaintiff’s failure to 
appear and timely prosecute. 
 
Hence, the motion is denied. 
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 6.  TIME:  9:00   CASE#: MSL19-03847 
CASE NAME: BANK OF AMERICA VS. CHEN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
On or about July 24, 2019, the parties stipulated to a settlement of this case and agreed that the 
Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after making 
several payments.  Judgment is ordered for Plaintiff in the principal sum of $2,600.00, court 
costs of $569.50 for a total judgment of $3,169.50. 

 

  

 7.  TIME:  9:00   CASE#: MSL19-05548 
CASE NAME: CAPITAL ONE VS. STOLHAND 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
On or about August 24, 2020, the parties stipulated to a settlement of this case and agreed that 
the Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after making 
several payments.  Judgment is ordered for Plaintiff in the principal sum of $2,749.24, court 
costs of $575.00 for a total judgment of $3,324.24. 

 

  

 8.  TIME:  9:00   CASE#: MSL19-06871 
CASE NAME: BANK OF AMERICA VS. SPROULE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
On or about November 14, 2019, the parties stipulated to a settlement of this case and agreed 
that the Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after 
making several payments.  Judgment is ordered for Plaintiff in the principal sum of $7,865.00 
court costs of $575.00 for a total judgment of $8,440.00. 

 

  

 9.  TIME:  9:00   CASE#: MSL20-03169 
CASE NAME: WELLS FARGO VS. MORALES 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff’s unopposed motion for summary judgment is granted for the reasons stated 
below.  “[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 
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showing there is no defense to a cause of action.  (Code Civ. Proc., § 437c, subd. (a).)  That 
burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 
party to judgment on that cause of action.’  (Code Civ. Proc., § 437c, subd. (p)(1).)  If the plaintiff 
meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.’ ”  (S.B.C.C., Inc. v. St. Paul Fire & 
Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 
 
 Plaintiff has met its burden on summary judgment by showing that it has evidence to 
meet all elements of its common count claims. 
  
 “An account stated is an agreement, based on prior transactions between the parties, 
that the items of an account are true and that the balance struck is due and owing. [Citation.] 
…When a statement is rendered to a debtor and no reply is made in a reasonable time, the law 
implies an agreement that the account is correct as rendered. [Citation.]”  (Maggio, Inc. v. Neal 
(1987) 196 Cal.App.3d 745, 752-753.)  A claim for an account stated requires (1) that Defendant 
owed Plaintiff money from a previous financial transaction(s); (2) that Plaintiff and Defendant, by 
words or conduct, agreed that the amount stated in the account was the correct amount owed to 
Plaintiff; (3) that Defendant, by words or conduct, promised to pay the stated amount to Plaintiff; 
(4) that Defendant has not paid Plaintiff all of the amount owed under this account; and (5) the 
amount of money Defendant owes Plaintiff.  (California Civil Jury Instructions No. 373; Trafton v. 
Youngblood (1968) 69 Cal.2d 17, 25.) 
  
 “Actions on accounts stated frequently arise from a series of transactions which also 
constitute an open book account.”  (Maggio, Inc., supra, 196 Cal.App.3d 745, 753.)  A claim for 
an open book account requires (1) that Plaintiff and Defendant had a financial transaction; 
(2) that Plaintiff kept an account of the debits and credits involved in the transaction; (3) that 
Defendant owes Plaintiff money on the account; and (4) the amount of money that Defendant 
owes Plaintiff.  (California Civil Jury Instructions No. 372; Code Civ. Proc., § 337a.) 
 
 The evidence is undisputed that an open book account was established between Plaintiff 
and Defendant.  Therefore, there is no triable issue as to Plaintiff’s causes of action for the 
common counts. 
 
 Moreover, there is undisputed evidence of an agreement between Defendant and the 
Plaintiff for use of the credit card.  This agreement constituted a contract between the parties.  
The card balance that remains due and owing is $8,499.42.  Defendant’s failure to pay this 
amount was a material breach of the contract.  Therefore, there is no triable issue as to 
Plaintiff’s cause of action for breach of contract. 
 
 The unopposed motion for summary judgment is granted.  Plaintiff to prepare and 
submit a judgment, including a cost memorandum and declaration in support of reasonable 
attorney’s fees. 
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10.  TIME: 10:00   CASE#: MSL19-04163 
CASE NAME: BANK OF AMERICA VS. LEONOR 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

11.  TIME: 10:00   CASE#: MSL20-03532 
CASE NAME: MIDLAND VS. FERNANDEZ 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY NORMAN FERNANDEZ 
* TENTATIVE RULING: * 
 
This motion is denied as Defendant has failed to comply with Local Rule 3.301(a)(1) “Unless 
exempt …any party wishing to file a Discovery Motion must first serve a Request for Assignment 
of Discovery Facilitator …”  Parties ordered to appear. 

 

  

12.  TIME: 10:00   CASE#: MSL20-03532 
CASE NAME: MIDLAND VS. FERNANDEZ 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

13.  TIME: 10:00   CASE#: MSL20-04368 
CASE NAME: CROWN ASSET  VS.  CACHOLA JR 
COURT TRIAL - (2 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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14.  TIME: 10:00   CASE#: MSL20-05770 
CASE NAME: DISCOVER VS MATEAS 
COURT TRIAL - (2 HOURS) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


